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Until recently, Germany was viewed as having an outdated and restrictive
citizenship policy that was impervious to demographic realities and liberalising
trends. Yet despite many predictions of continuity, Germany’s policies have
undergone considerable changes over the past decade. Indeed, the German
Nationality Act of 2000 represented a liberalisation of Germany’s notorious
1913 law, yet the new law did not go nearly as far as the Schroder government
had hoped and planned — largely due to a massive anti-immigrant petition cam-
paign. This article traces the historical context in which German citizenship
policy has developed and evolved, and it speculates about the longer-term
effects of the 2000 law in terms of creating a new definition and perception of
what it means to be German. The detailed focus on the German case also
helps to illustrate more general arguments about the politics of citizenship. In
particular, it shows how an elite-driven process can lead to liberalising
change, but also how the mobilisation of xenophobia can lead to a sudden and
restrictive backlash.

As the comparative study of national citizenship policies has become a growth industry
in the social sciences, no country has received nearly as much attention — or criticism —
as Germany.' Until recently, Germany was generally viewed as having an outdated and
restrictive policy that was impervious to demographic realities and liberalising press-
ures and trends. Indeed, in his thorough account of the history and trajectory of
Germany'’s citizenship policy, Rogers Brubaker wrote in 1992 that ‘the automatic
transformation of immigrants into citizens remains unthinkable in Germany’.” Yet
despite many predictions of continuity, Germany’s policies have undergone consider-
able changes over the past decade. Not only were naturalisation requirements loosened
somewhat in 1993, but a major new Nationality Act was approved in 1999 and took
effect in 2000. Nonetheless, the extent of the change remains an open question, and
a careful examination of the evidence suggests that it may still be too early to categori-
cally reject the ‘spirit’ of Brubaker’s assessment.

This article focuses on the German case to illustrate more general dynamics and
theoretical arguments about the politics of citizenship.® It shows how an elite-driven
process can lead to liberalising change — despite strong anti-immigrant sentiment
within the population — but also how the mobilisation of xenophobia can lead to a
rather sudden restrictive backlash. The article traces the historical context in which
German citizenship policy developed and summarizes the pressures for liberalisation
that increased from the 1970s to the 1990s, before showing how and why both the
gradual liberalisation and the sudden restrictive backlash took place. The final sections
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elucidate the main features of the new compromise law of 2000 and speculate about its
longer-term effects in creating a new definition and perception of what it means to be
German.

HISTORICAL OVERVIEW OF GERMAN CITIZENSHIP

Although Germany has long been characterised as the prototypical jus sanguinis
country, it should be mentioned that during the first half of the nineteenth century
many of the independent German states actually had a tradition of jus domicili, or prin-
ciple of residence.* Jus sanguinis was first introduced by Bavaria in 1818, adopted
more widely by the Prussian citizenship law of 1842, consolidated by the formation
of the unified German Reich in 1871, and then finally concretised by the German
Nationality Law of 1913. The purpose of the 1913 law, which was solidified by the
Constitution of 1919, was to supplement, rather than replace, the citizenship of the indi-
vidual states within the federation.” And the principle of this policy — which would
remain firmly ingrained in German law for the next eight decades — was that
German citizenship refers to a ‘community of descent’, with little regard for birthplace
and residence.®

After the collapse of the Weimar Republic, this blood-based definition of citizen-
ship was easily manipulated by the Nazi regime for its genocidal purposes.” Upon
coming to power, the Nazis quickly abolished regional citizenship (in the Lénder)
and created a unitary state. They also cancelled the naturalisations that had taken
place in the Weimar period, revoked the German citizenship of those viewed as
‘having violated a duty of loyalty to the German Empire or the “German Nation™’,
and withdrew the citizenship rights of German Jews. The Nazi policy was neatly sum-
marised by point 4 of the Nazi party programme, which became concretised in the
Reichsbiirgergesetz of 1935: ‘Only Volk-comrades can be citizens. And only persons
of German blood, irrespective of confession, can be Volk-comrades. No Jew can be
a Volk-comrade’.® In short, the Nazis took the jus sanguinis definition to its
extreme, using it as a tool for racial hierarchy and mass murder.

Given how quickly the newly-constituted Federal Republic of Germany (FRG)
emerged as a liberal democratic nation-state in the post-war period, one might have
expected a new citizenship policy to replace the 1913 law, which the Nazis had
abused so easily. Yet the old law remained in effect for two main practical and political
reasons. First, hundreds of thousands of ‘ethnic Germans’ scattered around Eastern
Europe (Aussiedler) were facing significant post-war recriminations, and allowing
them to return to Germany was considered a basic and fundamental human rights
issue. Second, East German citizens who managed to leave communist East
Germany (Ubersiedler), either voluntarily or by expulsion, were automatically
granted West German citizenship upon arrival in the FRG, a policy that helped to
put pressure on the East German regime (and one that clearly contributed to eventual
German unification after hundreds of thousands of East Germans escaped to the West
via Hungary in the spring of 1989).° Both of these policies were encapsulated in the
1953 Federal Expellee Law of the FRG, which provided for the ‘right of return’ for
all ‘ethnic Germans’ and their descendants."’
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After German unification in 1990 and the collapse of the Soviet bloc in 1991,
however, both of these reasons for maintaining such a broad interpretation of jus san-
guinis became outdated and impractical. Most obviously, the second reason no longer
served any purpose, since the disappearance of the German Democratic Republic
(GDR) meant that all East Germans automatically became citizens of the FRG on 3
October 1990. And the grounds for the first reason became increasingly difficult to
justify, as the collapse of communism allowed and encouraged vast numbers of resi-
dents from Eastern Europe to claim their German lineage, despite their ever more
remote ancestry and attachments to Germany. Moreover, the accommodation of over
two million Aussiedler between 1988 and 1996 — many of whom did not speak
German well (if at all) and could only integrate into German society with great
difficulty — was especially arduous for a German state that was already overburdened
by the high costs of unification. In order to stem the tide of mass immigration of ‘ethnic
Germans’, especially in the face of spreading rumours about the sale of fraudulent
documents in order to ‘prove’ German ancestry, the German state imposed several
stop-gap measures intended to reduce the numbers of Aussiedler coming into
Germany. These included applying from abroad, passing a German language test
and filling out a lengthy questionnaire. Moreover, in 1992 the state restricted the
maximum number of Aussiedler permitted to move to Germany to 220,000 per
year,'! in addition to curtailing their language and financial assistance upon arrival
in Germany.

At the same time as authorities tinkered with the jus sanguinis component of
German citizenship policy — for people with some German ancestry but little connec-
tion to Germany — the justification for denying jus soli became even more tenuous and
indefensible as it became clear that Germany had indeed become the permanent home
of ever more foreign residents whose entire families, including children and grandchil-
dren, were growing up and staying in Germany. The striking contrast between
German-born Turks (speaking fluent German, often studying and working productively
in Germany, yet not being granted citizenship) and the large numbers of ‘ethnic
Germans’ (arriving with little to no knowledge of German language or culture, yet
being granted citizenship automatically) was becoming more and more difficult to
justify, either morally or economically.'?

In short, despite repeated claims by German officials that ‘Germany is not, nor shall
it become, a country of immigration’, the recent demographic realities — especially in
such cities as Frankfurt, Stuttgart, Munich, Cologne, Diisseldorf, and Hamburg, where
the proportion of foreign residents ranges from 15 to 30 per cent — began to tell other-
wise.'® And while the justification for maintaining the 1913 citizenship law in the post-
war Federal Republic may have been acceptable in the context of the Cold War, in the
post-unification period it appeared increasingly anachronistic and offensive.

DOMESTIC AND INTERNATIONAL PRESSURES FOR LIBERALISATION

Over the course of several decades, as in most EU countries, Germany experienced sig-
nificant domestic and international pressures to liberalise its citizenship policy. In fact,
these were even more powerful in Germany, given both the high numbers of long-term
foreign residents living there and the intense scrutiny that Germany has faced in light of
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its Nazi past. The result was a varied set of factors that collectively and persistently
pushed Germany in a liberalising direction.'*

International pressures were certainly more visible in Germany than in other
countries, though ultimately domestic factors were probably decisive. Germany suf-
fered from the stigma of its 1913 law, which in the minds of many people was synon-
ymous with Nazi rule and racist genocide. And it stood out in comparison to other
European countries, especially neighbouring France, which had more inclusive policies
for integrating immigrants. As international bodies such as the Council of Europe, the
European Court of Justice, and the European Court of Human Rights began to play an
increasingly important political, moral, and judicial role in Europe, there was a sense
that Germany’s law stood out as antiquated, inhumane, and in need of ‘modernisation’,
all of which certainly had a steady, if subtle, impact on key decision-makers."”

There was also an economic motive for Germany’s desire for greater international
acceptance, particularly in the past decade. As Anil writes, ‘Liberalising citizenship
regulation was also seen as a way to improve Germany’s image in order to attract
highly skilled workers ... Compared to traditional immigrant-receiving countries,
Germany’s exclusive citizenship policy was a disadvantage in the highly competitive
international labour market for skilled workers’.'® In other words, although they were
not explicitly linked — and the ‘Green Card’ initiative for recruiting high-tech workers
did not emerge until a year after the citizenship reform had been implemented — the
economic need for more (and particularly high-skilled) labour drove many businesses
to push for a more liberal citizenship policy. But this was also the case in other restric-
tive countries (such as Austria, Denmark, or Italy) that did not liberalise, so while
perhaps a necessary factor, the need for labour is not sufficient to account for
Germany’s change.

A host of domestic factors contributed to increasing the pressure on German policy-
makers, ranging from demographic changes in German society, to a key related
decision by the Federal Constitutional Court, to the legacy of the Nazi past and its influ-
ence in keeping the far right out of German politics. The most important influence was
certainly the demographic situation mentioned briefly at the end of the previous
section. German society was fundamentally changed by nearly two decades of ‘guest
worker’ programmes, from the mid-1950s until 1973, which cycled millions of
working men from Italy, Greece, Portugal, Turkey, and Yugoslavia in and out of
Germany. At the peak of the programme in 1973 there were about 14 million guest
workers residing in Germany, 11 million of whom left for their home countries
when the oil crisis led to the end of the guest worker model.'” But three million of
them — mainly from Turkey — stayed behind, and with the support of German and
international courts, they eventually brought their families to join them and went on
to have children who were born on German soil. The result was that Germany trans-
formed from a society with under 700,000 foreigners in 1960 to one with 7.3
million foreigners today — constituting about 9 per cent of its population.'®

In addition to the influx of guest workers and their families, most of which occurred
many decades ago, a main reason for the high numbers of foreigners in Germany was
the asylum crisis that took place in the early to mid-1990s. This situation developed
because of Germany’s unique asylum policy, which at the time was far more generous
than any other country in Europe or the world.'® The policy was entrenched in post-war
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Germany’s Basic Law, or constitution, which represented a major change from the
Nazi period by enshrining a number of civil and human rights. Up until the end of
the Cold War, the result was relatively large, but still manageable, levels of asylum
seekers — with, for example, 57,400 individual applicants in 1987 — the numbers
began to increase dramatically in subsequent years, particularly after the dissolution
of Yugoslavia. As Hansen and Koehler write, ‘In late 1992, the number of asylum
applications to Germany was spiralling out of control — reaching a record of
438,000 that year, a figure never seen before or since by any European nation. Yet
Germany had a constitutionally entrenched right of asylum, and there was little the
country could do’.°

Meanwhile, the issue of asylum seekers became highly public in 1992 and 1993 in
the aftermath of several violent attacks on asylum seekers and foreigners in the towns
of Rostock, Mélln, and Solingen, which resulted in numerous demonstrations and
counter-demonstrations.>' This public mobilisation made political parties on all sides
uncomfortable, and they therefore ‘removed immigration and asylum from public
debate and entered into private negotiations’.>> The ensuing reform, which took
effect in June and July of 1993, was a political compromise whereby the parties on
the right were willing to liberalise the naturalisation procedures (more on that
below) and to restrict and gradually eliminate the rights of ‘ethnic Germans’ to
become citizens,> while the parties on the left agreed to change the asylum laws by
not accepting asylum seekers who entered Germany through neighbouring or
‘secure’ third countries. In other words, with the exception of asylum seekers arriving
by plane (which is very rare), the new law quickly and effectively put a stop to the
asylum crisis. Nonetheless, many of those who had entered Germany as asylum
seekers over the previous years still remained. The demographic diversity of
German society was by then undeniable, which made the non-citizen status of so
many millions of foreign residents all the more glaring.

Another domestic factor that added to the pressure for citizenship liberalisation was
the German legal system. Several decades earlier, the courts — in Germany and else-
where in Europe — had already played an important role in declaring and protecting
the right to family unification.®* In 1989, the Federal Constitutional Court took on
the issue of voting by foreigners in local elections, which had recently been enacted
in several cities and regions. The Court ruled that local voting by foreigners was uncon-
stitutional, but it substantiated that opinion by advocating a liberalisation of the
national citizenship law. As Hailbronner writes:

The Court stated that the concept of democracy as laid down in the Basic Law
does not permit a disassociation of political rights from the concept of national-
ity. Nationality therefore is the legal prerequisite for the acquisition of political
rights, legitimising the exercising of all power in the Federal Republic of
Germany. The Court, however, also stated that the only possible approach to
solving the gap between the permanent population and democratic participation
lies in changing the nationality law, for example, by facilitation the acquisition of
the German nationality by foreigners living permanently in Germany and thereby
having become subject to German sovereignty in a manner comparable to
German nationals.”
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In other words, while restrictive in the sense of preventing local voting rights for
foreigners, this ruling provided added pressure for liberalisation from a highly influen-
tial and respected institution.

A final liberalising pressure relates to a particular feature of post-war German poli-
tics, which serves as a legacy of the Nazi past. From its founding in 1949, one of the
dominant guiding principles of the Federal Republic has been to keep the nationalist far
right in check. This has been applied in many arenas, but most importantly it has been
enforced by the Federal Constitutional Court, which keeps a tight leash on all extremist
groups, propaganda, and even speech. Politically, it has manifested itself in self-
censorship by the political parties, which are generally (though not always) cautious
about stirring up extreme nationalist sentiments in German society. The centre-right
parties, however, have frequently tried to strike a careful balance, by condemning
explicit nationalist and anti-immigrant groups while, at the same time, appealing to
their potential supporters and sympathisers. They try not to go too far in the latter direc-
tion, for fear of creating political instability if the radical right were to become too
powerful.

In the early 1990s — in the aftermath of unification and in the midst of the asylum
crisis — many commentators expected a resurgence in support for the radical right.?
But the parties on all sides of the spectrum remained vigilant, thereby keeping the
potential radicalism in check.”” As a result, there was a surprising general consensus
across the political spectrum that long-term immigrants should be granted greater
rights and opportunities for integration, while the vast numbers of both asylum
seekers and ethnic Germans needed to be reduced.?® That said, there was considerable
disagreement on the details relating to policies toward each of those three groups,
which resulted in the compromises and changes discussed in the following section.

On the issue of citizenship, the mainstream parties had a clear sense of their priori-
ties and interests. The conservative parties had long received the overwhelming elec-
toral support of ethnic Germans, and they were therefore in no rush to eliminate this
steady influx of new supporters.”’ And the parties on the left were actively courting
the support of immigrants who, if they were to become German citizens, would be
likely to vote for them.’® As the next section shows, these elite political battles
played themselves out in a very intriguing way over the course of several decades.

Overall, the pressures for the liberalisation of Germany’s citizenship law were
varied and substantial. As a result of its outdated 1913 law, Germany suffered inter-
national embarrassment, which was particularly sensitive as the country was trying
to overcome its Nazi past. More importantly, due to the influx of long-term guest
workers and their families since the 1970s and of asylum seekers in the early 1990s,
Germany found itself with a massive foreign population that could not simply be
ignored. Moreover, the influence of the Federal Constitutional Court and the strategic
calculations of political elites and parties also contributed to the sense that citizenship
liberalisation was both necessary and likely.

THE POLITICS OF PARTIAL LIBERALISATION

The most obvious turning point for the liberalisation of Germany’s citizenship law
occurred on 27 September 1998, when the national elections resulted in the victory
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of the Social Democrats (SPD) and Greens, who ousted the long-time governing
coalition of Christian Democrats (CDU/CSU) and Free Democrats (FDP). Yet the
groundwork for this reform had been set up over the preceding 16 years by actors
from all four of these political parties. Indeed, despite their disagreements about
how to proceed, the parties all recognised that the status quo of the late 1980s and
early 1990s — both in terms of the unwarranted obstacles faced by long-term immi-
grants and the excessive ease with which ‘ethnic Germans’ were acquiring citizenship
after the end of the Cold War — was unsustainable.

Intense and protracted political debates about Germany’s citizenship policy
emerged over the course of the 1980s, and they accelerated in the 1990s, involving
all of the main political parties, along with legal experts and academics. But until
January 1999, these discussions remained at the elite level with little popular involve-
ment. As one analyst writes, ‘there existed no significant pressure for an alteration of
policy from the electorate or from interest groups; indeed, the advocacy of inclusive
policy positions in the 1980s frequently constituted a political risk’.*! In fact, the pol-
itical parties seem to have made a conscious effort to ‘avoid any public reaction by
keeping the matter out of public debate’.**

As in most other European countries, the driving force for citizenship liberalisation
came from the parties on the left.?* In 1982, while in its last few months as leader of the
national government with its then-coalition partner FDP, the SPD and Chancellor
Helmut Schmidt attempted to pass a law that would have granted foreigners who
were born and raised in Germany the right to German citizenship upon reaching adult-
hood.** The CDU/CSU, which had control of the upper house of parliament, the
Bundesrat, blocked the proposal and went on to win the national Bundestag elections
later that year, forming a coalition with the FDP. In subsequent years — on the regional
level in 1986, 1988, and 1989, and on the national level in 1989 — as members of the
opposition, the SPD repeatedly proposed incorporating jus soli into a revised law.>>

Of all the parties, the most liberal conception of citizenship was advocated by the
leftist Greens, who in 1989 proposed a bill that would introduce jus soli, recognise dual
citizenship, and allow for the naturalisation of all foreigners who had lived in Germany
for at least five years. The Greens had also attempted to implement a number of laws in
the 1980s, including local voting rights, a right of settlement (Niederlassungsrecht)
that would have provided nearly all of the same rights as German citizens, the end
of discretionary naturalisation policies, and eventually the establishment of national
voting rights.>® But these proposals were mainly symbolic, as the Greens were
firmly in the opposition, with little chance of participating in a government for
another decade to come. Nonetheless, they served as a liberal counterweight to the
restrictiveness of the existing law at that time.

Within the CDU/CSU-FDP government, which lasted from 1982 to 1998, the
coalition’s harmony on citizenship policy was often strained, and the negotiations
were at times quite turbulent.?” The starting point of the CDU/CSU in 1982 showed
no signs of openness, as they stated that the existing citizenship law was ‘sufficient
and took the needs of foreigners into account, particularly those of the second gener-
ation’.*® But over the course of the next decade, more CDU /CSU politicians began
to view the status quo as untenable, and their openness to liberal alternatives grew.”
Meanwhile, the FDP’s position ‘lay between that of the SPD and the CDU/CSU
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in its inclusiveness, as the party called for a general ease in policy and a right to
citizenship for young foreigners, while stopping short of advocating jus soli’.** The
FDP’s stance, which was represented by its member Liselotte Funcke who held the
position of Commissioner of Foreigners, advocated ‘humane’ citizenship policies,
including dual citizenship.*' The FDP also used this issue as a way to distinguish
itself from its much larger coalition partner, and to highlight both its liberal profile
and its independence.

Until 1990, the FDP made little headway on reforming Germany’s citizenship
policy, mainly because Interior Minister Friedrich Zimmermann, from Bavaria and
the more conservative CSU, staunchly opposed any significant liberalisation of the
1913 law. In 1989, however, Chancellor Helmut Kohl dismissed Zimmermann as
part of a broader reshuffling of his cabinet in order to counteract lagging poll
numbers and his party’s defeat in local elections. Zimmermann’s successor as Interior
Minister was Wolfgang Schéduble (CDU), who promptly brought the CDU, CSU, and
FDP together to reach a compromise that sought to create ‘calculable’ naturalisation
criteria, based on clear and objective criteria.*?

This new working relationship within the governing coalition resulted in the 1990
citizenship law, which slightly liberalised the requirements for naturalisation.*’
Despite the fact that final decisions on naturalisation were still to be made by local
or regional bureaucrats, who had full discretion to approve or reject applications,
this new law ‘represented the first legal change in citizenship policy in an inclusive
direction since Prussia’s institution of German citizenship law in 1913’.** In 1993,
the same government passed a small but very important revision to the 1990 policy,
making naturalisation an entitlement — to those who satisfied the criteria — rather
than discretionary.

As a consequence of these two reforms, the long-standing definition of German citi-
zenship as being based on German descent was finally modified.*> Although the
requirements were still quite difficult compared to other European countries, it
finally became conceivable that people from entirely non-German family backgrounds
could become full citizens of Germany. And, not surprisingly, the number of natural-
isations increased over the course of the 1990s — with four times as many in 1996 as in
1986 — although they remained relatively low in comparative perspective, particularly
considering that most foreigners in Germany already satisfied the naturalisation
requirements at the moment the laws were instituted.*®

In sum, the political process that led to the 1990 and 1993 reforms resulted from the
steady and firm outside pressure exerted by the opposition SPD and Greens, an increase
in the numbers and influence of liberals within the CDU, the internal demands made by
the FDP on its coalition partner, and the replacement of a staunchly anti-immigrant
CSU Interior Minister with a more open-minded and pragmatic successor. These
political factors influenced and motivated the first steps of citizenship reform, which
continued to develop in the following years.

Over the next five years of the CDU/CSU-FDP government, the issue of citizen-
ship reform largely retreated from political debates and the policy-making agenda. Yet
it remained in the background, as members of both the SPD and Greens viewed the new
law as still too restrictive, and a number of CDU and FDP politicians agreed.*’ Starting
in 1995, a small group of CDU parliamentarians led by Peter Altmaier and Norbert
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Rottgen, known as the ‘junge Wilden’, convened secret weekly meetings with
members of the FDP.** Their goal was to attempt to develop a new citizenship
policy that would allow for automatic jus soli for third-generation immigrants, thus
providing an impetus for longer-term integration.** They were not in full agreement
on dual citizenship, as some found it completely acceptable, while others were still
uncomfortable with it. The ‘junge Wilden’ had some support within the CDU, includ-
ing from Interior Minister Schiuble, and they attempted to bring along the rest of the
CDU/CSU to their position. In June of 1998, the party held a vote on the proposal, but
only one-third of the CDU supported it, and the CSU was staunchly opposed.”®

Meanwhile, the FDP’s position moved toward that of Altmaier and Réttgen. While
several years earlier the party had been resistant to jus soli and in favour of dual citizen-
ship, over the course of the mid-1990s it began to support the former, while hesitating
about the latter. Consequently, the FDP — in conjunction with the ‘junge Wilden’ —
developed a plan for an ‘Optionsmodell’, whereby children born in Germany to
legal residents could automatically acquire German citizenship, and they could hold
dual citizenship during their childhood, but would have to give one of them up at
the age of 21.%"

The work of the CDU ‘junge Wilden’ and the FDP seemed to be for naught once the
parties lost the national elections and were forced to go into opposition. After all, they
had failed to garner enough support from their own coalition government while it was
in power. As it turns out, however, the groundwork they had prepared would prove to
be pivotal for reaching a new compromise in 1999, once the FDP was no longer part of
a governing coalition and instead had to seek out a role for itself as an opposition party
that was willing to negotiate.

As mentioned above, a major impetus for change occurred in September 1998,
when the SPD and Greens won the national elections and formed a coalition govern-
ment under the leadership of Chancellor Gerhard Schroder. Although citizenship
reform ‘was not a central issue in the 1998 campaign’,’® Schroder pledged to press
ahead quickly with a fundamental change in the citizenship law immediately upon
taking office. His government proposed an ambitious plan to establish jus soli for
foreign children born on German soil, to ease naturalisation rights for foreigners resid-
ing in Germany, and most importantly — and most controversially — to allow foreigners
to hold dual citizenship by acquiring German citizenship while maintaining their
current nationality as well. Schroder did not shy away from the resulting controversy,
and in a major speech to the Bundestag on 10 November 1998, he stated boldly and
with confidence that he would pass this citizenship reform:

For far too long those who have come to work here, who pay their taxes and abide
by our laws have been told they are just ‘guests’. But in truth they have for years
been part of German society. This government will modernise the law on nation-
ality. That will enable those living permanently in Germany and their children
born here to acquire full rights of citizenship. No one who wants to be a
German citizen should have to renounce or deny his foreign roots. That is why
we will also allow dual nationality. Integration clearly requires the full and
active commitment of those who are to be integrated. But we will reach out a
hand to those who live and work here and pay their taxes so they may be
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encouraged to participate fully in the life of our democracy. This is responding
positively to the realities in Europe. Our national consciousness depends not
on some ‘law of descent’ of Wilhelmine tradition but on the self-assured democ-
racy we now have.>

This statement represented an ambitious goal — and a radical departure from previous
policies. In a larger sense, it suggested the possibility that Germany could take another
major step in the direction of creating a civic umbrella that not only accepts but also
values pluralism and diversity, instead of categorising people in primordial, racial
terms. Moreover, the introduction of dual citizenship would have established a right
that exists in many other European countries and in the United States.>*

Shortly after the elections, the SPD—Green government seemed determined to
bring about lasting citizenship reform, and leaders of both parties were confident
that they would succeed.” As Hansen and Koehler write, ‘The government had just
won a landslide victory and enjoyed a comfortable majority in both chambers,
whereas the opposition was still reeling from the (by German standards) crushing
defeat ... Thus, the government considered the move largely uncontroversial’.>®
Indeed, claiming that citizenship liberalisation was ‘long overdue’, the new Interior
Minister Otto Schily (SPD) predicted that that the changes would be approved
smoothly and quickly in early 1999.°7 What Schily and his colleagues did not
expect, however, was that the issue of citizenship was about to leave the realm of
elite discussions and enter an entirely different world of populist politics, where
public opinion and mobilisation would develop into a decisive factor — against
liberalisation.

Indeed, the liberalisation that occurred over the 1980s and 1990s was notable for
being quiet and elite-led. Politicians from the various parties had intentionally
sought not to bring the issue into the public arena, for fear that anti-immigrant senti-
ment could escalate and play into the hands of the radical right, thereby threatening
Germany’s political stability and its international reputation. But Schroder’s bold
public pronouncement in the aftermath of a bitter election campaign shattered that
elite consensus, ultimately damaging the chance of implementing his full proposal.

THE POLITICS OF RESTRICTIVE BACKLASH

Once Schroder made his proposal public, the debate over the citizenship law quickly
left the inner sanctum of the Bundestag and the closed arena of parliamentary discus-
sions. Parties on both sides of the proposal began openly to court public opinion. This
was risky territory for those in favour of citizenship liberalisation, since many Germans
held anti-immigrant views, especially on the issue of dual citizenship.”® As Murray
notes, referring to the 1980s and referencing the influential weekly Der Spiegel,

Opinion polls throughout the decade showed that the Germany public maintained
negative attitudes toward foreigners residing in the Federal Republic. Even in
1989, when liberal voices among political parties were gaining strength, polls
continued to demonstrate an ‘alarmingly stable and negative’ attitude toward
immigrants.””
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Before 1998, even the centre-right parties had avoided exploiting the anti-foreigner
sentiment for fear of stirring up right-wing extremism (and thereby damaging
Germany’s reputation abroad). Once they became members of the opposition in
1998, however, they decided to rouse up these latent tendencies in order to stop a pol-
itical process they could no longer directly control.

For several months, the CDU/CSU made sweeping public condemnations of the
SPD-Green proposal, arguing in quite sensationalist terms that, for example,
‘foreigners will have a huge natural advantage over Germans’ and that ‘Germany
will be transformed into a land of immigration, a land of unlimited immigration”.*
When the government formally introduced its citizenship reform bill on 13 January
1999, Schroder seemed to give ground slightly, probably in reaction to the months
of CDU/CSU attacks and their effectiveness with the public, stating: ‘I stress: I do
not want dual citizenship, but I will accept it in order to serve the goal of integration.”®
But the CDU/CSU continued to hammer away at the proposal for dual citizenship.
Wolfgang Schéuble, then head of the CDU, made the argument that ‘regularly allowing
dual citizenship is poison to integration as well as to domestic order’.%* In short, the
CDU/CSU argued that by granting dual citizenship, Germany would be allowing its
new citizens to have divided loyalties, while not encouraging them to integrate into
German society, which could result in possible terrorist links to their ‘other’ countries
at ‘home’.?

Up until this point, there was still a disconnect between public opinion — which was
latently, and now increasingly self-consciously, anti-immigrant — and the political
debates among the parties. But this changed rather dramatically in the run-up to the
February 1999 regional elections to the state parliament in Hessen, the region surround-
ing Frankfurt. The CDU/CSU made a crucial and unprecedented strategic move:
‘rather than fighting the government in parliament, where they were a minority in
both houses, they took the debate to the streets’.%* First, Edmund Stoiber, the arch-
conservative chairman of the CSU and Bavarian prime minister, called for a national
plebiscite on dual citizenship, which was a strategy designed to embarrass the govern-
ment, which had promised to encourage greater citizen participation than its predeces-
sor had allowed. But the plebiscite idea was provocative in a country that — as a
reaction to its fascist past — had intentionally avoided direct democracy as a means
of shielding the political system from ‘excessive’ popular will and its potentially
anti-democratic tendencies. As a result, Wolfgang Schauble, then the CDU party chair-
man, reached a compromise solution within the CDU/CSU opposition, as he decided to
endorse a signature campaign against dual citizenship.

Moreover, the opposition decided to focus the petition campaign on the upcoming
Landtag elections in Hessen, which had traditionally been a Social Democratic strong-
hold. If the CDU were to pull off this electoral upset, it would not only send a strong
symbolic message to the SPD—Green government that the German people were on
their side, but they would take over the majority of seats in the Bundesrat, the upper
house of parliament, and could thereby veto any legislation approved by the govern-
ment. Since at that point it still looked unlikely that the SPD would lose its dominance
in Hessen, the SPD and especially the Greens — having just entered a national govern-
ment for the first time — neglected the election campaign in Hessen. Meanwhile, the
CDU’s Roland Koch agreed to lead the charge in the petition campaign as part of
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his long shot bid to bring his party to victory, and thereby become the regional prime
minister.

As it turns out, the signature campaign was more effective than even its originators
and strongest supporters could have anticipated. Although it only began on 4 January
1999, within less than six weeks the petition had gathered over five million signa-
tures.®> And the CDU’s entire campaign in Hessen was based on its opposition to
the proposed citizenship law.®® Moreover, public opinion surveys showed that increas-
ing numbers of Germans were opposed to the concept of dual citizenship, up from 57
per cent in December 1998 to 63 per cent in January 1999.° Finally, this extraordinary
display of public mobilisation led to the stunning defeat of the SPD—Green government
in Hessen, thus ensuring that the national government no longer had the political means
to pass its own proposal.®®

The massive mobilisation of the CDU petition drive and the Hessen defeat
completely demotivated and demoralised the SPD,*” which suddenly and without
much hesitation dropped its once-strident plans for reform, and instead sought a
much watered-down compromise with the FDP. The FDP’s position — crafted
during the period of secret meetings with the ‘junge Wilden’ from the CDU in the
mid-1990s — was in support of liberalising citizenship requirements, but it remained
absolutely opposed to allowing dual citizenship. As a result, after the Hessen
debacle, the SPD—Greens faced the dilemma of either abandoning the issue altogether
or saving face through a compromise plan with the FDP.

In other words, while the liberalisation process had proceeded for a period of nearly
two decades, it did so quietly, at the elite level, and with little public involvement.
However, once the CDU/CSU made the strategic decision to politicise the issue and
to mobilise what had always been a latently anti-immigrant sentiment by focusing
the campaign for the Hessen Landtag elections on the issue of opposition to dual citi-
zenship, the terms changed. And as a result of this popular mobilisation, the process of
liberalisation was abruptly and stunningly halted, leading to a backlash of restrictive
measures that were amended to the government’s original proposal. In short, the mobil-
isation of a previously latent anti-immigrant public essentially ‘trumped’ the long-
standing and elite-driven process of liberalisation.

THE GERMAN NATIONALITY ACT OF 2000

Following decades of quiet negotiations and proposals, these two dramatic and public
political swings — the triumphant entry of the SPD—Green government in September
1998 and the noisy backlash of the CDU petition campaign in February 1999 — took
place within less than five months. During this time, the issue of citizenship became
more public than both sides were comfortable with, and they therefore retreated to
the more familiar and comfortable confines of elite-level negotiations in order to
reach a face-saving compromise for all sides. The result was the German Nationality
Act of 2000, which was proposed in March 1999 by the SPD—Green government, sup-
ported by the FDP, and tolerated by elements of the CDU/CSU. The law was approved
easily in May 1999, and it took effect on 1 January 2000, to surprisingly little fanfare or
discussion.
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The compromise law resulted in three main sets of changes from the earlier law, as
it had been amended most recently in 1993.7° The first change in the 2000 law was the
reduction of the residency requirement from 15 to 8 years,”' but as before this only
applies to people who have a valid residence permit, gainful employment, no criminal
convictions, and are willing to give up their prior citizenship. This liberalisation of the
residency requirement was complemented by the incorporation of a new loyalty oath in
support of the “free and democratic order of the Constitution’.”> And the 2000 law also
added a language requirement, although it has not been standardised on a national
level, and is instead administered by individual regions.”?

Second, and most importantly, Article 4 of the new law now contains the principle
of jus soli, though with certain specifications and peculiarities.”* Children born on
German soil now automatically become German citizens if at least one of the
parents has had a legal residence permit for eight years or an unlimited residence
permit for three years.”” In practice, this residence restriction rules out many
foreigners, since such permits are difficult to obtain, and they require steady paid
employment and a lack of dependence on the welfare state. Furthermore, the
German version of jus soli does not include a provision for double jus soli — as
exists in Belgium, France, the Netherlands, and Spain — whereby the (‘third-
generation’) German-born children of a (‘second-generation’) German-born person
would automatically receive German citizenship, regardless of the status of that
person’s residence permit. Given how many second- and third-generation immigrants
live in Germany, this restriction effectively prevents the acquisition of German citizen-
ship for approximately 60 per cent of the children born in Germany since the law has
taken effect.’®

The third and most innovative component of Germany’s new citizenship law
involves the ‘option-model’ (Optionsmodell) and dual citizenship. Children who
receive German citizenship through the jus soli procedures described above are
allowed to hold dual citizenship until adulthood, but then they must choose one or
the other citizenship before reaching the age of 18.”” This model was — with some
minor modifications — essentially the same plan that the FDP and the CDU’s ‘junge
Wilden” had developed in the mid-1990s. In other words, although their work at the
time had not come to fruition,”® and their efforts had largely been forgotten, their orig-
inal plan later came to be the cornerstone of the SPD—Green government’s compro-
mise law.

A core feature of the new German citizenship law is the prevention of what had
been the main objective of Schroder’s original proposal: dual citizenship. As Green
writes, ‘If the introduction of jus soli constitutes the main innovation of the new
law, it is the steadfast desire to avoid dual citizenships which lies at the heart of
Germany’s citizenship policy’.”

In some respects, however, one can argue that the new law includes movement in a
liberalising direction on dual citizenship.®® After all, the option model provides a tem-
porary reprieve for children who receive German citizenship via jus soli — and it
remains to be seen how the German courts will enforce the ‘option’ if and when the
law gets challenged by people who refuse to give up one or the other citizenship.®!
Moreover, the requirement that naturalising citizens renounce their former citizenship
can be waived in cases when that renunciation would bring about excessive
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‘hardship’.®* And in practice, according to a report from the Commissioner for
Foreigners of the federal government, 44.6 per cent of naturalised citizens in the
year 2000 were able to keep their citizenship. These figures included over 90 per
cent of the people who originally came from countries like Iran and Afghanistan,
but also 29 per cent of Turks.®> The figures for Turkish-Germans was somewhat
higher than usual in 2000 because of certain loopholes — which have since been
closed — that allowed people to renounce their Turkish citizenship upon acquiring
German citizenship, but immediately thereafter to reacquire their Turkish passports.®*
In 2003, only 14 per cent of Turks who became naturalised Germans were able to keep
their Turkish citizenship as well %’

Given that most estimates put the total number of dual citizens in Germany at over
two million, it may sound as if dual citizenship is de facto actually quite widespread
within the immigrant community, even if it is not permitted de jure. In fact, in their
comparative assessment of dual citizenship policies, which distinguishes between
countries that are ‘open’, ‘tolerant’, and ‘restrictive’, Aleinikoff and Klusmeyer
place Germany in the ‘tolerant’ category.®® But a closer look shows that most of the
two million German dual citizens are either children of bi-national parents®’ or
‘ethnic Germans’ who have come from elsewhere in Europe.®® The former generally
become dual citizens automatically, by virtue of the jus sanguinis policies of both
parents’ countries, in a process that is very difficult for states to regulate, control, or
even be aware of. The latter results from Germany’s selective policy of not requiring
ethnic Germans to renounce their other citizenship when they acquire a German pass-
port — a feature that persists in the new law, even though it has not received much
attention. Green characterises the distinction between the law’s acceptance of dual citi-
zenship for ethnic Germans and its steadfast opposition to dual citizenship for non-
ethnic German immigrants as a ‘blatant hypocrisy’ that demonstrates the continuation
of Germany’s ‘ethnocultural’ identity, despite the significant liberalisation brought
about by the new law.* As for the non-ethnic German immigrants, Green writes
that ‘those who have gained dual nationality as a result of naturalisation, either as a
long-term resident non-national or as the spouse of a German citizen, constitute a
clear minority of cases. Yet despite their small number, it is this category that has
been by far the most politically controversial’.*®

In short, despite the partial liberalisation of dual citizenship in policy and practice,
the 2000 law contains explicit restrictions on dual citizenship for immigrants — both for
naturalising adults and for children who acquire German citizenship via jus soli. In
comparison to the majority of European countries that have no such restrictions on
dual citizenship, and especially in comparison to the Schroder government’s lofty
ambitions of establishing full dual citizenship, the new law clearly falls short.

Overall, the new law represents a significant liberalisation of the earlier law — both
the infamous 1913 law and its liberalising amendments in 1990 and 1993. Certainly,
a reduced residency requirement and the right to citizenship by jus soli facilitate
the process by which foreigners can acquire full rights as German citizens. This rep-
resents a remarkable change after decades of exclusive reliance on jus sanguinis.
Yet the prohibition of dual citizenship makes the liberalisation only partial, and it
remains to be seen whether Germany will truly open up its conception of who can
be German.
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THE EFFECTS OF THE NEW LAW (SO FAR)

Remarkably, since the passage of the new compromise law, the question of citizenship
reform has virtually disappeared from public debates. And — particularly surprising
given the vehemence of the earlier debates and the wide divergence in opinions and
political platforms — little discussion or analysis has been generated to determine
the extent to which the new law represents significant and substantial reform (which
was the goal of the SPD—Greens), or rather merely a minor incremental adjustment
that will not change the status quo (which was the goal of the FDP, and especially
the CDU/CSU). While it is perhaps too early to provide a definitive answer to that
question, some informed speculation is warranted, given how crucial the citizenship
issue will be for understanding the current and future shape and composition of
German society.

While the SPD—Green government stressed that the law was ‘new’, it is in actuality
a further amendment of the original 1913 law on German citizenship. Clearly the gov-
ernment had a strong interest in avoiding the ominous-sounding phrase ‘1913 law’ for
which Germans have so often been reproached. In practice, however, the extent to
which the current law is ‘new’ or merely amended is debatable.

The crux of the matter is whether the 2000 law will lead to a significant increase in
the number of foreigners seeking and obtaining German citizenship. The pattern from
before the recent change in the citizenship law is not particularly encouraging. As
Figure 1 shows, since its peak in 2000, the number of naturalisations in Germany
has decreased progressively each year until 2006, when it increased slightly from
2005. But even the 2006 figures are now lower than the levels from 1999 (i.e., the
year before the reform took effect). While one could argue that a decline is to be
expected given the cumulative effect of naturalisations, as over one million people

FIGURE 1
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have become naturalised Germans since 2000, this proportion is relatively small given
that there are still over seven million foreigners residing in Germany today (about five
million of whom are not citizens of EU countries). As Green puts it, ‘while the incre-
mental liberalisation of German citizenship during the 1990s is undeniable, the changes
introduced have only had a comparatively modest impact’.”" If current patterns persist,
it would appear that the ‘new’ law may not change the situation very much — and in this
sense, the CDU and FDP will have obtained what they wanted when they stopped the
initial SPD-Green proposal in 1999.

Why do so few eligible foreigners in Germany become German citizens? The
answer is complicated, and it involves both the fine print and the unwritten effect of
the German naturalisation law, both before and after the recent reform. One possible
reason is that the German welfare state benefits are so generous that most foreigners
already receive all rights and privileges, except the right to vote, and therefore they
do not feel a strong need to acquire that right — since they are otherwise fully satisfied.
Yet this argument does not explain the clear difference between Germany and a country
like Sweden. Sweden’s welfare state offers benefits at least as generous as those in
Germany, yet its naturalisation rate is considerably higher.”

Another possible reason has to do with the €255 processing fee to apply for
German citizenship, but this is not much different than in other countries — in fact,
it is quite reasonable from a comparative perspective.

A more likely reason is that foreigners in Germany do not want to renounce their
current citizenship. Citizens of some countries — including Turkey, and also Poland —
fear that, if they give up their current citizenship, they will have to relinquish any
inheritance, property, and burial rights in their current country.”® This may be per-
ceived as too high a price to pay by many people who already feel cut off from their
families. Of course, there are also cultural and patriotic sentiments that are difficult
to come to grips with, and apparently not many foreigners are willing to abandon
their current citizenship altogether. This sentiment may be especially pronounced for
citizens of countries — like Turkey — that primarily think of citizenship along blood
lines.

A final reason is more general, involving the broad image of Germany as a place
that is not particularly hospitable to immigrants. Despite the large numbers of
foreigners who capitalised upon Germany’s generous asylum and immigration policies
in the 1990s and continue to live there today, many immigrants would prefer — if they
had a choice — to live elsewhere. Not only is Germany stigmatised by its racist and
exclusionary Nazi past, but it suffers from the perception that non-natives are not
welcome.”* For example, the SPD—Green government’s widely-publicised ‘Green
Card’ programme, which sought to attract high-skilled labour (to fill important jobs
in the high-tech field that Germans are not currently prepared to assume) was only a
mixed success, as the government was not able to meet its target of 20,000
workers.”” It certainly did not help that the CDU ran a campaign for the state elections
in North Rhine-Westphalia on the theme of ‘Kinder statt Inder’ (‘children instead of
Indians’) in 2000. In short, even when the economic demand is there, Germany does
not seem to appeal as a final destination point to those with other options.

According to Green, despite the important changes in the 2000 law, Germany’s citi-
zenship policy retains ‘more than a whiff of ethnocultural exclusivity’.”® The
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procedures for naturalisation are still complicated, with even longer processing times
that last three to four years.”” More importantly, in addition to the associated psycho-
logical difficulties, the act of relinquishing one’s prior citizenship in order to become a
naturalised German can be quite costly. Not only must people pay the fee for acquiring
German citizenship, but they are often required to pay fees to renounce their other citi-
zenship. And Germany will only allow the applicant to retain dual citizenship if the
other country’s fees are more than one month of the person’s gross salary or
€1,315.°® This leads Green to conclude that the continuing low levels of naturalis-
ations in Germany after the implementation of the new law is the intentional result
of exclusionary policies, as he writes that ‘Germany in effect discourages naturalis-
ations and thereby continues to operate a broadly exclusive citizenship’.”

Whatever the reasons, the main point is that under the previous law few foreigners
were willing to take the necessary steps to acquire German citizenship, and so far the
new law has not brought about any dramatic changes in this regard.

Will this pattern change? If so, how long it will take? One can conceive of two
possible interpretations. The first is rather pessimistic about the potential for substantial
change and improvement in the integration of foreigners in Germany. According to this
view, the failure of Schroder’s plan to implement dual citizenship, and the passage of
the much weaker compromise law, represent a golden opportunity that was lost. It may
take decades to develop the kind of momentum and political courage that Schréder
initially displayed on behalf of Germany’s millions of foreigners. Moreover, the
dismal defeat of Schroder’s plan at the hands of an unusual and massive citizen mobil-
isation — albeit in just one of the 16 federal states — against dual citizenship may well
lay the issue to rest indefinitely. Finally, unless substantial numbers of foreigners
acquire German citizenship and permanently integrate into German society, they
will remain relegated as inconvenient third-class residents subject to potential recrimi-
nation and violence, and German lineage will continue to be perceived along primor-
dial blood lines. In short, according to this interpretation, the ‘new’ citizenship will
actually accomplish little substantive change or improvement, at least in the short
and medium term.

A second interpretation — emphasised by the SPD—Greens, at least publicly — is
much more optimistic. It recognises that the circumstances surrounding the Hessen
elections were disastrous, but it views the setback on the issue of dual citizenship as
relatively minor, stressing the positive changes that were achieved in the compromise
law. According to this perspective, one should recognise that dual citizenship was too
far of a stretch, and that it was an unrealistic (and politically naive) goal. More impor-
tantly, however, the changes in the new law do make it easier for foreigners to become
German citizens. While it may take some time to build up momentum, the process of
further integration is inevitable, given the extent to which foreigners have already
become an essential part of German society, increasingly well educated and self-
sufficient, and their presence is crucial for both the current vitality of the high-technol-
ogy industry and the future viability of the social security system. Moreover, although
this is more of a medium- to long-term possibility, children of foreigners who can now
acquire German citizenship automatically through the new right to jus soli will have to
decide which citizenship to choose before they turn 18—-23, and many of them may pick
German citizenship two decades from now. In other words, according to this
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interpretation, in due course Germany will eventually reach a point when a critical
mass of foreigners will successfully seek and acquire German citizenship, thus
encouraging and opening the door for the millions of others who are eligible.

It is still too early to say which interpretation will be borne out over the long term,
and we are probably better served at this point by asking questions, rather than seeking
to specify answers. What does the relative failure of Schroder’s ambitious goals for
citizenship reform mean for the future of group identities in post-unification
Germany? Is it a major step backwards, the disappearance of a unique opportunity,
or is it rather a matter of time before the right political and social conditions re-
emerge, allowing the reform to be proposed again? How will the change be perceived
within the foreign community, and will their disappointment lead to increasing animos-
ity and hostilities between Germans and non-Germans? How would a potential terrorist
attack on German soil exacerbate those differences? Will the continued lack of diver-
sity within the people considered citizens of Germany have an impact on the lasting
tensions between East and West, who are still co-existing within a limited framework
of what it means to be German?'% Or has that framework already been expanded, and
will it continue to expand, so that it includes a wider definition of what it now means to
be German?

CONCLUSION

The case of Germany helps to illustrate a broader argument about how and why citizen-
ship liberalisation can occur. As in other countries such as Finland, Luxembourg, and
Sweden, the gradual liberalisation that took place over the course of the 1990s in
Germany occurred as a result of elite politics that did not include widespread consul-
tations with, or mobilisation of, the general public. In the German case, this avoidance
was intentional, as all of the mainstream parties did not want to fan the flames of the far
right by involving a public that has long had latent anti-immigrant sentiments. But after
the 1998 elections brought to power a left-of-centre SPD/Green government that pro-
posed a rather sweeping and ambitious project to liberalise Germany’s citizenship
laws, the centre-right CDU/CSU parties decided to flout this taboo by taking the
issue of dual citizenship ‘to the people’ by means of a petition campaign against the
proposed law. The result — as in Austria, Denmark, and Italy — was the sudden and
overwhelming mobilisation of a popular will that was clearly and firmly anti-immi-
grant. And the political outcome was the shocking loss of the new government’s
majority in the upper house, which led to a watered-down compromise law, which
has only partially changed the situation for many foreigners in Germany, and whose
longer-term consequences may not be clear for quite some time.

In other words, liberalisation was occurring in Germany as long as public mobilis-
ation was not ‘activated’. As soon as the public got involved, however, the full extent of
liberalisation was blocked, and additional restrictive features were inserted. On the
whole, the 2000 German citizenship law still represents a considerable liberalising
change when compared to its infamous predecessor from 1913, but the politics sur-
rounding that reform process help to illustrate the tremendous power of mobilised
anti-immigrant sentiment.
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